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Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:
Etasis Incorporation (a corporation of the Republic of

China) has filed an application to register on the

Principal Register the mark shown bel ow
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for goods anended to read “personal conputer[s] (PC) and
parts therefor, nanely hard disk drives; electrical power
supplies for conputers, nanely sw tching, sw cthable and
redundant power supplies.” Applicant included the
follow ng statenent: “The nmark has a triangul ar portion
that is lined for the color red.” The application was
filed on June 17, 1999, based on applicant’s clai med dates
of first use and first use in comerce which may be
regul at ed by Congress of Septenber 30, 1996 and COct ober 12,
1996, respectively.

Regi strati on has been refused under Section 2(d) of
the Trademark Act, 15 U. S.C. 81052(d), on the ground that
applicant’s mark, when applied to its identified goods, so
resenbl es the registered mark ENTASI S for “conputer
sof tware design for others”!;: and for “conputer gane
software,”? both registered to the sane entity (Entasis,
LLC, a California limted liability conpany), as to be
| i kely to cause confusion, m stake or deception.

When the refusal was made final, applicant appeal ed.
Briefs have been filed, but an oral hearing was not

request ed.

! Regi stration No. 2,146,700, issued March 24, 1998.
2 Regi stration No. 2,162,581, issued June 2, 1998.
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W affirmthe refusal to register. 1In reaching this
concl usion, we have followed the guidance of the Court in
Inre E. |. du Pont de Nenours & Co., 476 F.2d 1357, 177
USPQ 563 (CCPA 1973). 1In any |ikelihood of confusion
anal ysis, two key considerations are the simlarities
between the marks and the simlarities between the goods
and/ or services. See Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976); and In
re Azteca Restaurant Enterprises Inc., 50 USPQ2d 1209 (TTAB
1999) .

W turn first to a consideration of the cited
regi strant’s goods and services and applicant’s goods.
Applicant’s position is that its goods (personal conputers
and hard di sk drives therefor, and el ectrical power
supplies for conputers) involve conputer hardware, whereas
the registrant’s goods and services involve conputer
software and these goods and services are not simlar.

Applicant requested (brief, p. 6) that the Board take
judicial notice “of the realities of the conputer industry
in which it is extrenely rare for a single source to
manuf act ure and market both conputer hardware and conputer
software.” Applicant’s request is denied because this is
not the type of fact which nmay be judicially noticed. See

TBMP §712. 01.
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The Exam ning Attorney contends that applicant’s
conput er hardware and registrant’s conputer software and
its service of designing conputer software for others are
all closely related and often emanate froma single source.
In support of his position as to the rel atedness of the
respecti ve goods and services, the Exam ning Attorney
submtted copies of several third-party registrations, al
of which issued based on use in comerce, and all of which
specifically involve in varying conbi nations, conputer
sof tware, conputer hardware, power supplies for conputers,
and designing conputer software. He offered these third-
party registrations to denonstrate that the sane conpany
wi |l provide these goods and services, by showi ng that a
single entity has adopted a single mark for such goods and
services.?

VWhile third-party registrations are not evidence of
comrerci al use of the marks shown therein, or that the

public is famliar wth them nonetheless, third-party

3 See, for exanple, Registration No. 2,398,029 issued for, inter

alia, “conputer hardware..., conputer software..., and electrical
power supplies...”; Registration No. 2,362,603 issued for, inter
alia, “conputer disc drives,... uninterruptible power

supplies,... conmputer software design for others”; Registration
No. 2,388,886 issued for, inter alia, “conputer hardware,... hard
di sc drives,...conputer operating software..., conputer
software...”; and Registration No. 1,240,100 issued for, inter
alia, “conputer hardware..., conputer software....”



Ser. No. 75/731257

regi strations which individually cover a nunber of
different itenms and which are based on use in conmerce have
sonme probative value to the extent they suggest that the

| i sted goods emanate froma single source. See In re

Al bert Trostel & Sons Co., 29 USPQ2d 1783, 1785 (TTAB
1993); and In re Mucky Duck Mustard Co., Inc., 6 USPQd
1467, footnote 6 (TTAB 1988).

Moreover, it is well settled that goods or services
need not be identical or even conpetitive in order to
support a finding of |ikelihood of confusion. Rather, it
is sufficient that the goods or services are related in
some manner or that the circunstances surrounding their
mar keti ng are such that they would be likely to be
encountered by the sane persons in situations that would
give rise, because of the marks used thereon, to a m staken
belief that they originate fromor are in sonme way
associated with the same producer or that there is an
associ ati on between the producers of the goods or services.
See Inre Melville Corp., 18 USPQ2d 1386 (TTAB 1991); and
In re International Tel ephone & Tel egraph Corp., 197 USPQ
910 (TTAB 1978).

Also, it has been repeatedly held that, when
eval uating the issue of likelihood of confusion in Board

proceedi ngs regarding the registrability of marks, the
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Board is constrained to conpare the goods and/or services
as identified in the application with the goods and/ or
services as identified in the registration. See Cctocom
Systens Inc. v. Houston Conputer Services Inc., 918 F. 2d
937, 16 USPQ2d 1783 (Fed. Cr. 1990); and Canadi an | nperi al
Bank of Commerce, National Association v. WlIls Fargo Bank,
811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir. 1987).

In this case, we find that applicant’s goods are
closely related to registrant’s goods and services, as
identified. There is a clear comercial relationship
bet ween conputer hardware (i.e., applicant’s persona
conputers, hard disk drives and el ectrical power supplies)
and conputer software (i.e., registrant’s conmputer gane
sof tware and desi gning conputer software for others) as
conputer software is the neans by which conputer hardware
operates to organi ze and process data. See In re Conpagnie
Internationale Pour L' Informatique-C i Honeywell Bull, 223
USPQ 363 (TTAB 1984); and In re G aphics Technol ogy
Cor poration, 222 USPQ 179 (TTAB 1984).

Applicant argues that purchasers of these goods and
services “are sophisticated in nature and woul d be wel |
infornmed regarding the itens available in the marketpl ace”
(brief, p. 6). However, the argunment is not supported by

any evidence. Moreover, neither applicant’s nor
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registrant’s respective identifications of goods and
services are restricted as to purchasers or trade channel s
and thus, the Board must consider that the parties’
respecti ve goods and services could be offered and sold to
the sanme cl asses of purchasers--including the general
public, through all normal channels of trade. See Canadi an
| nperial Bank v. Wells Fargo Bank, supra; In re Smth and
Mehaf fey, 31 USPQ2d 1531 (TTAB 1994); and In re El baum 211
USPQ 639 (TTAB 1981).

Turning then to a consideration of the marks, we agree
with the Exam ning Attorney that they are simlar. It is,
of course, well settled that nmarks nust be considered in
their entireties. However, our primary review ng Court has
held that in articulating reasons for reaching a concl usion
on the question of |ikelihood of confusion, there is
not hing i nproper in stating that, for rational reasons,
nore or | ess weight has been given to a particular feature
or portion of a mark. That is, one feature of a mark may
have nore significance than another. See Sweats Fashi ons
Inc. v. Pannill Knitting Co., 833 F.2d 1560, 4 USPQ2d 1793,
1798 (Fed. Cir. 1987); and In re National Data Corporation
753 F.2d 1056, 224 USPQ 749, 752 (Fed. G r. 1985).

Mor eover, under actual market conditions, consuners

generally do not have the |uxury of naking side-by-side
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conpari sons. The proper test in determning |likelihood of
confusion is not a side-by-side conparison of the marks,
but rather nust be based on the simlarity of the general
overall commercial inpressions engendered by the invol ved
mar ks. See Puma- Sportschuhfabri ken Rudol f Dassler KGv.
Rol | er Derby Skate Corporation, 206 USPQ 255 (TTAB 1980).

In this case, it is obvious that there are sone
differences in the appearances of the respective nmarks, as
applicant’s mark appears in stylized lettering and incl udes
a square design, whereas the registered mark is in typed
form However, we find the dom nant source-indicating
feature of applicant’s mark is the term ETASIS, which is
how purchasers or potential purchasers would generally
i nqui re about or request applicant’s goods. The non-word
portions of applicant’s mark do not offer sufficient
di fferences such that the marks as a whole would create
separate and different conmercial inpressions; and the
stylistic differences are thus not sufficient to overcone
the |ikelihood of confusion. See In re Dixie Restaurants
Inc., 105 F.3d 1405, 41 uUsP@d 1531 (Fed. Gir. 1997).

Wth regard to sound, the narks are very simlar,
ETASI S and ENTASIS, a difference of only one letter
different. Applicant’s argunent regarding different

pronunci ations of the two marks is not persuasive as there
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is no “correct” pronunciation of a trademark. See In re
Bel grade Shoe, 411 F.2d 1352, 162 USPQ 227 (CCPA 1969); In
re Lamson Ol Co., 6 USPQd 1041 (TTAB 1987); and In re
Energy Tel ecomruni cations & Electrical Association, 222
USPQ 350 (TTAB 1983).

The marks appear to be arbitrary, as there is no
evi dence regarding the origins or neanings thereof. Thus,
potential purchasers have no context or neaning relating to
ei ther mark, augnenting the inportance of the simlarities
of sound, appearance and conmerci al i npression.

Overall, we find the marks are simlar.

According to applicant, there have been no instances
of actual confusion in about five years of coexistence of
applicant’s mark and the mark in the cited registrations.
However, there is no evidence of applicant’s and
regi strant’s geographic areas of sales, or the anount of
t he sal es under the respective marks. Further, there is no
information fromthe registrant. |In any event, the test is
| i kel i hood of confusion, not actual confusion. See Wi ss
Associates Inc. v. HRL Associates Inc., 902 F.2d 1546, 14
USPQ2d 1840 (Fed. G r. 1990); and In re Kangaroos U. S. A,
223 USPQ 1025 (TTAB 1984).

Finally, any doubt on the question of |ikelihood of

confusi on nust be resolved agai nst the newconer as the
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newconer has the opportunity to avoid confusion, and is
obligated to do so. See TBC Corp. v. Holsa Inc., 126 F. 3d
1470, 44 USPRd 1315 (Fed. G r. 1997); and In re Hyper
Shoppes (Chio) Inc., 837 F.2d 840, 6 USPQ2d 1025 (Fed. Cir.
1988).

Decision: The refusal to register under Section 2(d)

is affirmed as to both cited registrations.
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